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Canadian Cable Television Association

360 Albert Street
Suite 1010
Ottawa, Ontario
KI1R 7X7

Dear Sirs:

23 1
PRGE.B82-848

Re: Complaint filed by Cahble Watch Citizen's Association (Cable Watch)

This relates to the above-mentioned matter which was received on 28
November 1995 (copy enclosed). Cable Watch requests relief pursuant to section 12 of
the Broadeasting Act as well as a ruling by the Commisaion concerning its jurisdiction to
make subsection 18(6.3) of the Cable Televisions Regulations, 1988 (Cable Regulations}).
Cable Watch also requests that the Commission rule that all contributions to the Cable
Production Fand constitute significant alteration to fees charged to cable subscribers.
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In addition, Cable Waich seeks orders from the Commission requiring
vable operators to refond to their subscribers all amounts received pursuant to subsection
18(6.3) of the Cable Regulations where no notice was given of cable operators intention
to alter their fees as of 1 Tanyary 1995, to reduce rates to levels as if subsection 18(6.3) of
the Cable Regulations had not been in effect; and an interim order, pending the final
resolution of all issues raised i the letter, that would require payment to 4 trust fund all
funds that have been and will be collected pursuant to gubsection 18(6.3) of the Cable
Regulations.

Finally, the complainant also requests that the Commigsion revise its rules
of procedure in order to ensure that cable subscribers receive notice of Commission
decisions that will affect cable fees.

The Commission has carefully reviewed the contents of Cable Watch’s
complaint and has decided that prior to rendering its determinations on the significant
matters rajsed in the letter, it should first seek comments from the cable operator originally
involved in the litigation process mentioned in Cable Watch’s letter as well as from the
Canadian Cable Television Association (CCTA).

The Commission requests that you provide writfen comments to Cable
‘Watch that would address all of the matters raised in the letter, The Commission should
also be sent a copy of that letter of comment. Cable Watch will be given ten days to reply
to all comments. A copy of the reply should be forwarded to the addressees as well as 10
the Commission. The Commission will then evaluate those comments and will at that time
determine whethet any further regulatory action is required. As the Commission intends
to deal with this matter promptly, the response is expected from you within 15 days of
receipt of this letter,

Thank you for your cooperation in this matter.

Sincerely,

Enct

c.c.  Mr. Christopher Leafloor
Ms. Rosalie Daly-Todd
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November 28, 1995
Mr. Keith Spicer .
Chairman i AT
CRTC %
Les Terrasses de la Chaudiere o ' .
Central Building
1 Promenade du Portage fgg‘g“’ﬁgﬁn l!;!_l-1
Hull, Quebec gQNTENTIEUX -
KIA ON2 Y -
' NOV: 80 7] L—-

(?5- 1/a7€C0 77

Dear Mr. Spicer, G.R-‘t c_

Re: Complaint filed by Cable Watch
pursuant to s, 12 of the Broadcasting Act

I represent Cable Watch Citizen’s Association (“Cable Watch”) in regard to this matter.

Background to these proceedings:

On May 15, 1995, my client Keith Mahar filed in the Ontario Cowrt (General Division) an
Application that requested a refiund of certain fees collected by his cable service provider, Rogers
Cablesystems, This refund was requested since Rogers Cablesystems failed to provide its
subscribers with advance notice of its imtention to contribute to the Cable Production Fund as of
Jannary 1, 1995, and this decision’s significant impact on basic cable rates.

On August 25, 1995, Rogers Cablesystoms requested the Court to dismiss the Application
for reasons of jurisdiction. On October 3, 1995, this xequest was argued in front of Mr. Justice
Sharpe. The following day, Sharpe J. deczded that the CRTC bas exclusive jurisdiction over this
matter, and that consequently these issues should be raised first with the CRTC, and subsequently,
if necessary, in the Federal Court of Appeal. Mir. Justice Sharpe concluded that,

“... the task of deciding this case has been specifically assignad by Parlisment to the
CRTC, ... Assamption of jursdiction by this court would not only evade the
CRTC, it would also reinove the case from the authority of the Federal Court of
Appeal which js mandatad to review the CRTC.”




" RECEIVED 03708 15:53 1996 AT (416) 368-8206 FROM 819 953 0589 PAGE 5 (PRINTED PAGE 5) 1
.MF}R 8 *'af 15:48 FROM/ TC LEGRL BRANCH TO 141 8BEE6 PAGE . 0A5-8@8

-page2-

For these reasons, the Court dismissed Mr. Mahar’s Application. Mr. Justice Sherpe made no
rufing on the merits of the Application.

Subsequently, Rogers Cablesystems requested the Court to order Mr, Mahar to pay
approximately $55,000,00 towards the legal costs incurred by Rogers Cablesystems, On October
30, 1995, Mr, Justice Sharpe decided that Mr. Mahar would not be required to pay any of the
Legal costs incurred by Rogers Cablesystems, singe,

“ftThe issue raised was novel and certainly involved a matter of public terest.
While I decided the jurisdictional point against the applicant, ¥ am satisfied that the
gpplication was bronght i good fiith for the genwine purpose of having a point of
law of general public interest resolved. [ is true that many of the cases in which
an ynsuccessful public interest Litigant has been refieved of the usnal cost arder
have mvolved suits against the government and the respondent here is a private
entity. However, the respondent does exjoy the substantial benefit and protection
of a statutery monopoly in the provision of its services to the public, and this
application was brought in relation to an important aspect of the terms on which
that monopoly is enjoyed. ... The mcentives and disincentives created by costs
rules pssume that the parties are primarily motivated by the pursuit of their own
private and financial interests. An unrelenting application of these rules to pubko
interest litigants will have the resnlt of significantly limiting access to the courts by
such ltigants, Such a consequence would be undesitable with respect to
proceedings such as the present ope which was, in my view, brought on a bona
fide basis and which raised a genuine issae of law of significance to the public at
large.“

Recently, Mr. Mahar and others have established the non-profit organization called Cable
Watch, which has the mandate of protecting the mterests of cable television subscribers and
increasing the accountability of the CRTE to the public.

As a result of the events outlined above, Cable Watch has instmicted me to file with the
CRTC the complaint that is outlined below.

Cable Watceh’s section 12 compiaing

Cable Watch herchy files & complaint with the CRTC and requests the CRTC to
investigste the matters that are outlined below. This complaint is filed pursusnt to section 12 of
the Browdeasting Act, which provides as follows:
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12. (1)  Where it appears to the Commission thst

(2)  any person has fuiled to do any act or thing that the
person is required to do pursuant to this Part or to
any regulation, Kcence, decision or order made or
issned by the Commission under this Part, or has
done or is doing any act or thing in contravestion of
this Part or of any such regulation, licence, decision
or order, or

(b)  the circumstances may requite the Commission to
make any decision or order er to give any approval
that it is authorized to make or give under this Part
or under any regulation or order made umder this
Poat,

the Commuission may inquire imto, hear and determine the matter.

(2)  The Comumission may, by order, require any person to do, forthwith
or within or at any time and in any mummer specified by the
Commission, asy aet or thing that the person is or may be required
to do pursuant to this Part or to any regulation, cence, decision or
order made or issued by the Commmnssion under this Part aud may,
by order, forbid the doing or continuing of any act or thing that is
conirary to this Part or to any such regulation, Bcence, decision or
order. :

Relief requested:
Cable Watch hereby requests the following relief:
(1) anuling that the CRTC:

(2)  did'not have the authority to add sabsection 18 (6.3) to the
Cable Television Regulations so as to require subscribers to
pay fees to maximize contributions to the Cable Production
Fund; —

(b) failed to properly notify cable television subscribers of #s
mtention to add subsection 18 (6.3) to the Cable Television
Regulations so as to allow cable television companies to
avoid reducing their fees as of Jamuary 1, 1995, and
subsequently; and

(c} failed to filly mform cable television subscribers of the cost
consequences that wonld occur as a result of the addition of
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subsection 18 (6.3) to the Regulations which permitted
cable television companies to avoid reducing their fees as of
Isnuary 1, 1995, and subsequentiy;

(2)  # ruling that the cable television companies that contributed to the Cable
Production Fund have cignificantly altered their foes charged to their
subscribers, bt these alierations were made without first providing cable
televidion subscribers with proper advance notice of these alterations;

(3)  orders requiring:

{a)  cable television companies to refimd to their subscribers all
of the funds coflected without proper notice to suhscribers
of the companies® mtentions to alter their fees as of Tanuary
1, 1995, and subsequently;

(b)  cable television companies to reduce their rates to the levels
that would have been in effect in the shsenco of sabsection
18 (6.3) of the Regnlations;

{c) the CRTC to revise its rules and procedures so as to ensure
that the CRTC is much more proficient at ensuring that
cable television subscribers receive effective and clear
advance notice of all decisions made by the CRTC and cable
television companies that will affect the cable fees charged
to subscribers; and

{(4)  an interim order, pending the final resohwtion of the sbove issues, that
requires ¢able television companies and the Cable Production Fund to pay
into & trust fund all fimds that have been and will be collected pursuant to

subsection 18 (6.3) oF the Regulations.
Grounds for the requested relief:

S (1) (3) Nothingin the Broadeasting Act permits the CRTC to require cable
5 ' : telovision sabsocribers to pay a surcharge to maximize contributions
P oo towards a find designed to encourage the production of Canadian

. Lo Programmitig; _
- ()  The CRTC failed to properly notify cable television subscribers that
R it intended to amend the Cable Television Regulations zo as to

) - - permit cable television companies to avoid reducing thelr fees as of
. Jamuary 1, 1995, and subsequently; and

Y adn, |‘f”‘
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(c)  The CRTC failed to properly notify cable television subscribers of
the cost consequences that would occur as a result of the
amendments that were made to section 18 of the Regulations which
permitted cable television companies to avoid reducing their fees as
of January 1, 1995, and subsequently;

{2) The cable television companies that contributed to the Cable Production
Fund made these contributions without frst providing their subscribers
with proper advance notice of the impact of these contributions on the fees
charged to their subscribers;

(3)  The CRTC does not use the most effective methods for ensuring that cable
g television subscribers are fully informed of all decisions made by the CRTC
and cable television compuanies that affect the rates charged to subscribers;

and

(4 The disputed fimds should be paid into # trust fmd so as to ensure that
- these funds will be available if i is determined that these fimds should be
refunded to subscribers.

Forum for the hearing:

Cabls Watch requests that a public hearing be held in regard to these matiers. In order to
maximize the pacticipation of the public in this hearing, Cable Watch requests that this hearing be
conducted in Toronto, Ontario,

I look forward to hearing from you in regard to arrangements for the hearing into the

complaint.
Yours truly, o .
v A
( ’ CM; Cjz\é}d-w
istopher K. Leafloor
CKL) :
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